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RECENT CASE NOTES 933 

Specific Performance — Mutuality — Statute of Frauds. — In a suit for 
specific performance of an oral contract for the sale of realty, the written memo- 
randum relied on by the purchaser to take the case out of the statute of frauds 
was a receipt for part of the purchase price, signed by the vendor's agent. The 
receipt named the parties, the purchase price, and the property bought. The 
defence was that as the plaintiff had not signed the memorandum, the agreement 
was lacking in the requisite mutuality. Held, that specific performance should be 
decreed. Hensel v. Colder (1920, Md.) 109 Atl. 195. 

This decision, in effect at least, brings the Maryland court into accord with the 
long line of decisions in other jurisdictions following Hatton v. Gray (1684) 
2 Ch. Cas. 164, 1 Ames, Cases on Equity Jurisprudence (1904) 421 ; contra, 
Lipscomb v. Watrous (1894) 3 D. C. App. 1. It was formerly held that a vendor 
who had not signed such a memorandum could not get specific performance 
against a vendee who had. Duvall v. Myers (1850) 2 Md. Ch. 401. That case 
followed the rule that mutuality meant mutuality of remedy at the time the con- 
tract was made. See Fry, Specific Performance (5th ed. 191 1) sec. 463; Lawren- 
son v. Butler (1802, Ir. Ch.) 1 Sch. & Lef. 13. But it applied the rule to facts 
similar to those in the instant case, which had always been regarded as an excep- 
tion. See Ames, Mutuality in Specific Performance (1903) 3 Col. L. Rev. i, 5; 
see Lewis, Specific Performance pf Contracts (1901) 49 Am. Law Reg. 559, 571. 
The principal case distinguishes Duvall v. Myers, supra, on the ground that the 
vendor's name did not even appear casually in the memorandum in that case. 
The distinction bears upon the legal question as to what form of memorandum 
is sufficient to satisfy the statute of frauds, rather than the equitable question 
of mutuality. Fry's rule has been properly criticised as overburdened with 
exceptions. See Langdell, Specific Performance (1887) 1 Harv. L. Rev. 104; see 
Comment (1917) 27 Yale Law Journal, 261. Pomeroy's statement of the doc- 
trine requires fewer: "So far as there is a principle of mutuality, it is a mutual- 
ity of remedy in equity at the time of filing the bill that is required." 5 Pomeroy, 
Equity Jurisprudence (2d ed. 1919) sec. 2191. But the most satisfactory rule of 
mutuality is that of Ames : "The reciprocity of remedy required ... is simply 
the right (privilege) of one party to refuse to perform, unless performance by 
the other is given or assured." Ames, Mutuality in Specific Performance, supra. 
In other words, when only the defendant is bound under a contract sought to be 
specifically enforced, a decree will be granted, if it can be made conditional on 
performance by the plaintiff. It is believed that there are no exceptions to this 
rule. Much of the confusion as to the defence of want of mutuality arises from 
those cases where it is said that a contract is unenforceable where there is no 
mutuality of obligation. But in such cases the reason for not granting relief may 
be that there is no contract at all, but only an offer creating a power in the 
offeree. See (1917) 26 Yale Law Journal, 795 ; Corbin, Offer and Acceptance 
(1916) 26 ibid., 169, 190; (1917) 26 ibid., 802; Comment (1920) 29 ibid., 767; 
(1919) 28 ibid., 705. 

Taxation — Public Purpose — Government Merchandizing. — The plaintiffs, 
taxpayers in the state of North Dakota, brought a bill for an injunction to 
restrain the defendants, state officers, from disbursing certain funds or issuing 
certain bonds in pursuance of constitutional amendments and statutes alleged to 
be a violation of the Fourteenth Amendment in taking property for other than 
public purposes. The amendments and statutes provide that the state should 
"engage in the business of manufacturing and marketing farm products" by 
establishing a warehouse, elevator, and flour mill system, and "engage in provid- 
ing homes for the residents of the state" by providing a commission endowed 
with the power of eminent domain to acquire land on which to build homes and 
farmhouses to be sold at minimum rates. Held, that the injunction should not 
be granted. Green v. Frazier (1920, N. D.) 176 N. W. 11. 
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